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LISTEN TO THE PROGRAMME FROM THIS POINT. FILL IN THE GAPS WITH THE WORD YOU HEAR.

Expect to see more cases like this around the world. Why do I say this? Well, because these kinds of prosecutions are now a priority for the United States. I want to share with you excerpts from the prepared remarks of the Attorney General John Ashcroft, when he released the report of the Department of Justice’s 1)………………………………. in intellectual property in October 2004 in the USA. In it he revealed the much more aggressive 2)………………………. that the US planned to take to people who infringed the intellectual property rights of its companies. He said, and I’m gonna quote now:

“intellectual property is one of Americas’s greatest resources, from the music we enjoy to the movies watch to the software and technology that 3)…………………….. the information age, intellectual property is found in every aspect of our lives it represents substantial and vital part of the American economy, as intellectual property’s value to our economy has become more important, however, the theft of this national resource has become 4)………………….. The theft of America’s intellectual property threatens our economy, intellectual property theft  threatens our citizens health and safety, intellectual property theft threatens our 5)………………………………. A recent Intellectual Property Alliance Study reported that copyright industries alone employ more than 5 million Americans representing 4% of America’s 6)…………………………….. These industries contribute 626 billion dollars to the US economy that’s 6% of our nation’s GDP.”

And that’s Attorney General John Ashcroft quoted there, not me. That’s 6% of the US nations’ GDP exceeding the GDP of such countries as say Argentina, the Netherlands and Taiwan. Yet the jobs intellectual property creates from movie set construction workers to software designers and pharmaceutical researchers, and the economic growth it generates are increasingly 7)…………………… by theft of the innovation and hard work of American minds and hands. The motion picture association estimates that there are more than 2.6 billion songs, movies and software programmes are illegally distributed 8)………………… the internet. Overall, the US trade representative, now estimates that intellectual property theft 9)…………………….. costs US companies 250 billion dollars annually. The Attorney General then went on to list a series of measures that he describes as the most aggressive, ambitious and far-reaching law 10)……………………………effort ever taken against intellectual property crimes.

He said that “geographic borders do not limit intellectual property theft and 11)…………………………, and borders must not limit the US investigation, prosecution and prevention effort against such crime”. That’s the end of the excerpts from the US Attorney General Ashcroft’s speech and like the Attorney General we’re not going to let borders limit our 12)…………………………. today. Our next two guests are both lawyers from different sides of the globe, both are experts in intellectual property rights in cyberspace, and both make recommendations to government about how to improve intellectual property laws. But their advice is 13)…………………….. by different policy directions. Something that we’re 14)……..…………………to focus on today. Laurence Liang is the legal lead for creative commons in India, a non-profit organisation that encourages people to share information. Professor Andrew Christie is the founding director of the Intellectual Property Research Institute of Australia at the University of Melbourne. And he’s been advising governmentS about a more 15)…………………… approach. While we’re going to be concentrating today on cybercrime, let’s leave that to one side for just a moment and start off with some basic general concepts. In simple terms what is intellectual property and why is it important? How about you dive in first, Andrew?

AC: No worries. Anything that’s the product of the human intellect is probably going to be intellectual property. That’s why we use those terms, Intellect for intellectual and property, something that can be owned by an16) ……………………... The most common examples are items of popular culture that people consume every day. Music on CDs, films on the screen, books in their hand, all of those are subject matters created by an individual’s intellect and to which the law gives private rights of 17)…………………………...

CR: How do you think that intellectual property can be described as 18)…………………………… ordinary people’s lives? The lives of people like you and me?

AC: Well, I think it does it in two ways. Firstly, we hope, because this is the 19)………………………. for having intellectual property laws, we hope that the laws encourage people to create. So they recognise that if they do produce something that may have a commercial value, they’ll be able to appropriate that value by selling it in the market place and not having others 20)……………………. So firstly intellectual property laws encourage people to create. And er every d.. er individuals are affected in that way by having a wider range of 21)…………………………………….. to consume. The other way in which intellectual property laws 22)……………………………… on everyday people, is that it constrains what they can do with those products. When you buy a book, it is not the case that you can do absolutely anything you like with it. You are allowed to read it, you may be allowed to lend it, but you are certainly not allowed to copy it and sell it to others, or 23)…..………………….. the ideas in there for commercial 24)……………………….. So it operates to increase the number of works that we have for us to use, but it 25)…………………………… what we can do with them.

CR: Yes, the other commonly used public policy reason for intellectual property is that it encourages companies to invest; that without intellectual property rights companies wouldn’t have the26)..……………………………. to go ahead and actually invest in new ideas, new technologies, and new creative artistic performances.

CA: That’s absolutely correct. I mean again copyright’s a very good example, like it or not some 27) ….……………………….. films in the US cost as much to create as a life saving pharmaceutical drug does. In both cases it’s recognised that the investment wouldn’t occur we wouldn’t get either the film or the drug without the fact that the law allows the creator to take exclusive rights to it and to 28)…………………………… their investment through that exclusivity.

CR: Now they’re the arguments we’re hearing from the rich world. I’d like to bring Laurence Liang into the conversation. How do laws of intellectual property affect the people of India, Laurence?

LL: The key area in the Indian context where we’ve seen the 29)…..…………………. effects of intellectual property on the lives of people has been in the case of the pharmaceutical industry and access to drugs because from 2005 the innovating act being amended to allow for product patent on pharmaceuticals you’ve seen the rise in the price of drugs in a number of areas and the High Court in South India has recently passed a very important judgement which looks at the impacts of patents on one particular drug known as XXXX patented by XXXX which was a very expensive cancer drug where the price of the drug had 30)….……………………… by 10 times after the amendment to the patent act. 

CR: Now the patenting of drugs is a commonly heard problem for people in what we call the 31)….…………………….. world and what a lot of people call the developing world. Let’s move into information, we’re in the information age, India is one of the leaders in 32)…..……………………. that information age. Laurence, what system of protection for the work of for example authors and film producers and artists would you like to see 33)……..……………………?

LL: I’d like to see really a system that actually does promote the right to creators and authors and inventors. But my doubt is about whether intellectual property as it stands today is that system. Because in copyright law, I mean (you know) it is well recognised, but the creators of works are rarely the owners of the works. So I mean, whether it’s the musicians or writers,  they actually rarely make their money completely from the works that they create. This is a system where the 34)….…………………….is completely tilted in favour of the owners of information and against the users of information or against public interest. And one of the groups that I work with which is actually the leading English rock band in Bangalore, had an option of actually entering into an agreement with an entertainment major, but the terms of the agreement were so completely 35)..………………………….. and not beneficial to the small little band, that they decided to 36)…. ……………………. for an open content licence which allowed people to download their song for free. 

26.02 STOP THE LISTENING HERE. CHOOSE WHICH OF THE FOLLOWING OPTIONS IS CORRECT. THEN LISTEN TO CHECK YOUR ANSWER

 Because they figured that their money was being made 37) with/through/because shows and not from the sale of records. You know, so here’s a scenario where you, one would assume that if you are a small unit band you would have jumped at the 38)opportunity/chance/occasion of signing with an entertainments major. But clearly the terms of the agreement are such that they don’t actually work to the benefit of the creator of music. So the kind  of system I would like is one which actually goes back to the origins of the intellectual property system which is an attempt 39) at creating/to create/creating a balance between the promotion of public knowledge on the one hand and 40)assuring/insuring/ensuring that creators have adequate returns. And I think industries like the creative commons are ways 41) of thinking/to think/think about alternatives that attempt to 42) restore/return/replace this kind of balance that actually existed.

CR: Andrew, companies first 43) as/like/such as people, companies first 43) as/like/such as artists. Who really benefits from copyright and intellectual property.

AC: Well, I think the people who benefit from it are those who 44)accomplish/gain/achieve their financial and non-financial goals from it. I don’t see it as the way it [sounds] Laurence might be painting it that the investors who support the artists and develop the market for them who market them who put their own reputation around the product somehow aren’t 45) meriting/deserving/earning of a return for their investment. But I do agree strongly with Laurence that we do not want to kill the goose that lays the egg; we do want to make sure the system 46) repays/rewards/awards the creators. He says that, I agree with that. I’m perhaps less sceptical about the lack of contribution that the record companies make to bring the product to market.

27.32 NOW STOP THE TRACK AGAIN AND TRY TO COMPLETE THE TEXT WITH AN APPROPRIATE PREPOSITION OR PARTICLE. SOMETIMES NO PREPOSITION IS NEEDED. WHEN YOU HAVE FINISHED, LISTEN TO THE TRACK TO CHECK YOUR ANSWERS.

CR: You’re listening to RNI I’m CR sitting in the studios of community radio 3CR in Melbourne. Chatting to me are lawyers Laurence Liang and Andrew Christie 47)………………crime’s new frontier: Cyberspace. We’ve just heard 48)………………the case of Hugh Griffiths, convicted 49)……………… infringing the intellectual property rights of some of the US big entertainment media moguls. Let’s explore now the nature of his crime, more than 4 years’ jail for a crime like this seems steep 50)……………… the ordinary person. Broadly speaking what do you think justifies a sentence like this Andrew?

AC: The magnitude of the damage that his activities have allegedly caused. I think people listening at home would they think it would seem steep if the equate it with them making an illegal copy of a sound recording lent to them 51) ……………… a friend, but they may not think it is so inappropriate if they think about somebody robbing 52)………………… a bank and taking 53)……………………. with money to that large amount, you know, a million dollars 54)……………….. a year, the figures are very large in any currency. So I think when you think about the magnitude of the loss, that these activities have allegedly caused the jail term may not seem so large after all. 

CR: Mmm. It’s interesting in this particular case the actual cell that was involved the Drink or Die group were breaking the internet codes not to download the software but to brag that they could crack 55)…………………. the codes. However, 56) ………….. the trial that Hugh went 57)……………………, the actual nominal amount of the damage that they put 58)…………………. their activities was 59)……………………. the tens of millions of dollars. How does that work?

AC: Yeah, look I think one should be fairly cautious and sceptical when we hear copyright owners say that the value of the loss caused 60) …………… them by the infringement is x  where x is a very  large number. Because what I think we could suspect they’re doing is calculating 61)……………….. the worst case scenario for them, that is to say something like that every download of a piece of music was a lost sale of that piece of music. But I think your listeners would recognise that’s not the case. People often download music and they would never have bought it if they had to and they may only listen 62)……………. it once and they may then delete it so we should be sceptical 63)……………….. the size of the loss that’s caused, but we shouldn’t be so sceptical as to assume that it’s not worthy 64)…………..serious investigation.

CR: Laurence what was your view about the sentence that Hugh got?

LL: I think it’s an outrage. I was completely shocked when I read it. Of course it’s not shocking or surprising that the US would do this. A couple of points: more fundamentally I think the larger question that is always ignored precisely because the debate only takes place in the realm of the legal is really the social benefits 65) …………… piracy. You know I’m not interested so much 66)……………….  the question of what piracy is as much as I am interested in the question of what piracy does. And I think the kind of democratisation that and even both in terms of technology but also critically in terms of cultural forms was vital to the emergence of a certain cultural diversity of music in India. So I’m actually a big supporter of piracy. Let me give you an interesting example of the Indian music industry: the Indian music industry, which was mainly dominated by HMV and HMV was actually, you know, set 67)……………. by the end buyer, remained the sole monopoly over music, right 68)…………… to the late 70s controlling around 92% of the market in India. 

30.53. STOP THE LISTENING AGAIN AND FOR THE NEXT STRETCH OF TEXT DECIDE WHETHER YOU NEED A DETERMINER (ARTICLE, POSSESSIVE ADJECTIVE PARTITIVE ETC) TO FILL THE GAP. CHECK YOUR ANSWERS BY LISTENING.

Now …………. cultural implication of this monopoly rules that …………. media empire can only cater to a mass market . What it ended up doing was creating a monopoly as well with …………. emergence of …………. particular form: …………. Hindi film song as the sole or the dominant aesthetic in India. But in …………. 70s with the emergence of …………. cassette recorder, you know, the ubiquitous 2-in-1s, that a number of …………. migrant workers from India were returning with, particularly from …………. countries like Dubai and other countries in ………….. Middle East,  you have the emergence of ………….. kind of media revolution of sorts, where smaller people entered into the fray and started producing ………….. content, both legal as well as illegal - illegal activities as well as legal activities. Which actually in a matter of 7 years broke the monopoly of HMV and they went from ………….. 92% of the market-share to around ………….. 40% of the market-share. But more importantly what it did was resurrect ………….. languages like Punjabi, Kirdwali, Kumawni, in music cultures which had actually been killed by  HMV. You know, so even though you could say that all of these were ………….. acts of piracy and that they indeed caused great losses to HMV, I really don’t have ………….. problem with that. The heart of the issue really is the fact that you’re talking about ………….. global media empires whose effects have been horrible. I mean there are only 6 countries in the world where ………….. local film industry is larger than Hollywood. The rest of the countries in the world are dominated by Hollywood. This is the kind of cultural hegemony that’s taken place and so when Hollywood loses ………….. couple of billion dollars I don’t lose too much sleep over it. 

BELOW IS THE TRANSCRIPT FOR THE REST OF THE DISCUSSION ABOUT IP CRIMES. LISTEN TO THE REST OF THE DISCUSSION BETWEEN ANDREW AND LAURENCE AND SEE IF YOU CAN UNDERSTAND THE MEANING OF THE WORDS AND PHRASES IN BOLD.

CR: Yes, what you’re talking about is just as much a product of monopolisation of the media industry as it is about intellectual property rights, though, isn’t it.

LL: Absolutely, absolutely. Media empires would not be sustained were it not for you know the coming into play of complex licensing mechanisms. You know so I think the linkages between the industry and piracy is also something that needs to be spoken about. You know so it’s interesting that the US makes such a big hue and cry about intellectual property piracy given that the industrial history of the US is tied centrally to intellectual property piracy from Europe. The word ‘yankee’ for example is actually from Dutch for the word pirate. (laughter) There have been some fascinating things that have been done for this.

CR: So Andrew Christie, piracy encouraging information flows or discouraging creative endeavours? 

AC: Possibly both. Look I think Laurence, I and all your listeners aspire to the same outcome: we all want greater accessibility to things like computers and life-saving drugs. Where I think maybe Laurence and I don’t agree is ehm what’s the problem, what’s blocking that and what’s the solution to that blocking. I would say that more often than not intellectual property’s not the problem. And even if it was a contributor to the problem the solution doesn’t necessarily lie in changing our IP laws but doing something different . Can I just give you an example (CR: Yes) drugs is a good one. Here in Australia we are a developed country a very developed country we have drug prices that are significantly lower than the US yet we have the same patent law. Why are our drug prices lower? The answer is we have a centralised purchasing system – a monopsomy – to use the economists jargon – the government basically buys on behalf of every Australian and uses its purchasing power to buy very low and therefore sell low. If we have a problem with access to medicines and we didn’t have that monopsomy system, I’d be suggesting we introduce it. And indeed in the US people who think the drug prices are too high are suggesting just exactly that. So I would say generally don’t go rushing around seeing intellectual property is the cause of the problem, it often isn’t. But even if it is a contributor, it’ll be a partial one. The solution is probably not in changing the IP laws but looking at making access available. 

CR: Laurence, what’s your view?

LL: OH, I think I have a lot to disagree with Andrew but let me begin with where I agree with him. I agree with him that the patent system is not the only problem when we are speaking about health and access to drugs. For example the huge hassle that we had in distribution for even in generic drugs actually available at a very low cost what you had is the problem of distribution has also been largely caused at some levels because of the kind of marketing that pharmaceutical companies have engaged in. The provision of what are known in the public debate as the ‘free lunches’ and this is a huge rise because we have seen in the past ten years a rise in the budget of marketing from an average of 16% of the budget of a pharmaceutical company to something like 32% of the budget of a company has meant that doctors have stopped subscribing generic drugs; doctors only prescribe, you know, kind of patented drugs or branded drugs. So these are problems that have to be seen together. 

CR: WE could explore that particular question, I think, for another quarter of an hour, but I wanna get back to Hugh Griffith’s case, Laurence you were saying that you thought that the sentence he’d received was outrageous. Could you tell lus a little bit more about your opinion about that?

LL: My first objection is of course to the entire criminalisation of non-legal media practices. And that’s where I would begin. My second objection would be to of course the length of the sentence. And the third, of course, is the fact that the US actually extradited him and I think that is a serious problem out here because you know if you were to take … let me make a confession here which might be at my own peril in the future. As a researcher I’m dependent on journals and law reviews, right, and it’s impossible for me in India, studying in India to actually to access journals and  law reviews because of the prohibitive costs. If I wanted to, for example, download a single article from one of the abstract data bases I would have to shell out something like $25 or $20 which is around 1/15 of my salary. Now it’s a little absurd for you to imagine that I would be spending 1/15 of my monthly salary on a single article that I wanted to download. So you rely on a large kind of informal network of people who do have access to these articles sending you these articles, Actually at one level what you are really talking about is in some senses the fundamental right to knowledge and to culture. And I think when people actually enable this and are labelled as pirates I think we need to be a little cautious. Because as Jimmy Morrison ??? has reminded us definitions belong to the definer not the defined. So this idea of naming someone using the word pirate or the word terrorist to mean someone’s illegality is always in the perspective??? of what the legal order stands for. And I think that if the legal order is fundamentally unjust, there is no problem in disobeying it. And we learnt this in India from Mahatma Ghandi, who taught us that it is not just your duty to disobey an unjust law but it is a fundamental ethical obligation that is cast upon you. Of course the empires will create massive amounts of anxiety about losses and you know about the criminalised language of piracy and terrorism, but I think an interest in the larger question of justice needs to take these very, very critically. So the Hugh Griffiths case for me is an example where the punishment is more to set an example than anything else.

CR: Andrew.

AC: I disagree with Laurence, I think that the fact is that I doubt anyone would object to his colleagues in India sending him a copy of an article and even if they did it once a month or a number of times a month, but I think when one small group does do things on a very large scale and of course the internet which the contributor to the whole issue allows that to happen, there is a difference. Criminalisation of copyright law, for example, it works like this: it doesn’t say that every copyright infringement is both a civil and a criminal offence, it says that every copyright infringement is a civil offence and certain types of civil infringements are also criminal if they are done on a very large scale for profit, for commercial purposes. 

CR: Well, there wasn’t any profit here. 

LL: That’s not true in India, that’s not true in India because even for example the illegal possession of illegal software is a civil action regardless of whether there is commercial motivation for the distribution of that software. 

AC: Yeah. I’m sure it can vary from country to country, but in the US for example it’s a criminal offence to do er to infringe copyright wilfully and commercially on a commercial scale for profit. Now you say no profit here, well, I’ll stand advised on that but the point was was that there was commercial loss here. Somebody was profiting, if not Hugh Griffith then the people who were downloading the software for free were profiting, as they were getting something for free. We do treat as societies activities done by groups or its individuals that cause a large loss as something as much more heinous than a whole lot of little losses done by 

CR: Yes, but I think what Ashcroft’s comments actually indicate is that America is corralling information and culture at the moment, is actually going to rely on it substantially for returns to its GDP for its employment and will protect that patch with whatever it takes. As a consequence there is an issue here about who owns information and ideas and is it legitimate to actually keep the majority world down by actually demanding a price for it from the rich world. 

AC: Well, I suspect it isn’t fair to do that to the majority world and you won’t find me saying they should. In a sense the reason that Hugh Griffiths was sought by the Americans is because the substance the loss he caused was in America. Maybe people in India were downloading his games too, and getting them for free but I bet you the American copyright owners didn’t see that as the real problem. They saw the real problem being people in developed rich countries not paying. So maybe you get the outcome that Laurence was talking about where Microsoft is not too worried about copyright infringement of its stuff in China in the first instance. I don’t mind if copyright owners choose not to sue. That’s great. But it’s a different thing to say we’re gonna force them not to sue by not treating criminal infringement of copyright as a criminal offence. 

LL: Can I give you an example on this.

CR: Yes., please do.

LL: There is an ongoing case in the Delhi high court that we’ve been following and tracking which involves 8 entertainment majors, you know, from 20th Century Fox to Tristar  and Universal etc., constituting something like 525 billion dollars, you know of income a year and these sued a proprietor of a small music store that was selling pirated DVDs whose annual turnover was like 2 naks a year ?? or around approximately $5,000 annually. And clearly it is very interesting because it makes precisely the kind of claim you know that Andrew’s suggesting because  it says that a single copy of the film can cause irreparable loss and damage to the entertainment industry in the US. 

CR: Indeed, Andrew would you like to comment?

AC: I simply have sympathy with Laurence’s scepticism there, no seriously I think, patronising as it may sounds to the Americans, I think the Americans are doing themselves a great disservice in pursuing that type of case. (CR: Yes) Just as I think they have in the US pursuing the college students where they have been not engaging on the huge scale piracy but with the Hugh Griffith case I do think I understand exactly why they’ve taken their very strong action. Coz they are qualitatively different, because they are quantitively different. The effect of Hugh Griffith’s actions were felt way beyond Australia, felt in a lot of countries around the world and were felt in the US and that was because he used this wonderful tool, the internet, the reality’s going to be it’s no longer good enough to say I’m not in America doing something I’m sitting here in Australia at the keyboard if, and it always is the case, if the effect is gonna be felt in the US. So yes the border’s come down but not because of some sort of  knee jerk reaction to the horror of this as we might think about terrorism, but simply   because of the technology means the borders aren’t there. 

LL: These are the two different varieties of the contestors??? Immigration and the movement of people across boarders and IP piracy mark contemporary in an interesting way and they also alert us to the fact that both these fictions, the fiction of the border and the fiction of intangible property (43.37) as losses can only be sustained by the might of the law and by the might of a military police  state. I mean if it weren’t for the fact that you had the military police state enforcing borders, borders have become rather meaningless in the contemporary. If it weren’t for the fact that you have intellectual property laws that define acts of sharing of information and culture as being criminal of being piracy there would be no restrictions on the replication or the spreading of culture and knowledge across the world. And really in some ways what these fictions of the border and of property in the domain of being tangible alerts us to the extraordinary linkage between police power and the power of capital in the contemporary. 

CR: Andrew, Laurence that was fabulous: we’ve covered a hell of a lot of territory today, thank you so much both of you for joining us, it was very, very interesting and very spirited. 

LL: Thanks a lot. Great being on the show and talking to Andrew as well.

CR: That was Laurence Liang from Bangalore, India, who’s the legal lead for Creative Commons in India and a prolific contributor to intellectual property rights through the alternative law forum in India, both online. Also talking with us was Professor Andrew Christie who’s the Davies Colson Professor of IP at the uni of Melbourne here in Australia who sits on committees to advise the Oz government on IP. Thank you both very much for being with us today.

LL: Great. Thanks

AC: Yeah nice chatting with you Laurence. 

